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In The 


Unttfii ^tateH OInurt of Appeals 
for tlfp Stalrirt of CHolootbia 

Aprel Term, 1938 


No. 7112 


Joseph E. O’Brien, Appello.nt, 
vs. 

United States of America 


BRIEF OF APPELLANT 


STATEMENT OF FACTS 

The appellant, Joseph E. O’Brien, hereinafter called 
the defendant, was indicted for, and convicted of, the 
offense of perjury in the District Court of the United 
States for the District of Columbia (R. 4-6, 7). From 
a sentence of two years to two years and eight months, 
he now appeals (R. 1). 

To give the court a clear understanding of the errors 
here complained of it is necessary to recite the events 
leading up to the indictment. The defendant, accom¬ 
panied by a Miss Viola Jennings, was engaged in con¬ 
versation with three men, Behrle, Carpenter and 
Sweeney (R. 13, 15). While they were standing on a 










street corner near a restaurant, Charles Warring and 
several companions drove up in automobiles and shot 
the defendant (R. 16). The defendant was removed 
to Providence Hospital and Miss Jennings and Sweeney 
(not the Sweneey indicted for shooting the defendant) 
were arrested, Miss Jennings being detained at the 
Women’s Bureau (R. 16, 13). Lieutenant Clement P. 
Cox went to see the defendant at the hospital and in 
the presence of Inspector Thompson, the defendant 
made a statement substantially as alleged in the indict¬ 
ment (R-14). This was taken down in shorthand notes 
by the witness Richards and was made on July 23, 
1936 (R. 15-20). 

Thereafter, Warring et al. were indicted for the 
shooting (R. 14) and defendant was called as a govern¬ 
ment witness (R. 21). He was a reluctant, or at least, 
an unwilling witness and the district attorney sought 
to impeach him by asking if he did not make the state¬ 
ment to Lieutenant Cox of July 23, 1936. The defend¬ 
ant said (1) that he did not remember a certain por¬ 
tion of that statement and (2) denied that he had made 
a certain other portion of the statement (R. 21). 

The defendant was then indicted for falsely swearing 
that (1) he did not remember a specified portion of 
the statement and (2) for denying that he made a cer¬ 
tain other specified portion of the statement (R, 4). 

It is conceded that the defendant was called as a 
witness in the Warring case and that he then testified 
substantially as alleged in the indictment, and such 
testimony was, of course, as to a material fact (R. 21). 

However, before a conviction could he had upon this 
indictment, it was necessary that the government prove 
either (1) that the defendant did remember that por¬ 
tion of the statement of July 23, 1936, which he had 
stated he did not remember, or (2) that he did on July 
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23, 1936, say to Lieutenant Cox the things charged in 
the indictment. In order to prove that, it became nec¬ 
essary to prove the statement which defendant did 
make. This is conceded by the government (p. 2 of its 
memorandum in opposition to bail). 

When the first government witness, Cox, was called 
to prove that the defendant, on July 23,1936, had made 
the statement alleged in the indictment, the defendant 
moved the court to exclude the jury and hear evidence 
on the question of the voluntary character of that state¬ 
ment (R. 12). The trial court did exclude the jury for 
a short while, but, after a few preliminary questions 
were asked the witness, the court interrupted counsel 
for the defendant and refused to let him pursue the 
inquiry further. 

A tender of proof was then made, as follows: 

“Before said statement of July 23, 1936,” (the 
one alleged in the indictment) “was given by de¬ 
fendant, Miss Viola Jennings” (the young lady 
who was with defendant when he was shot) “was 
brought from the Women’s Bureau on Fifth Street 
to Providence Hospital in the Southeast; that 
defendant was in a serious condition; that x-rays 
showed that his bones” (in each leg) “where frac¬ 
tured by bullets; that gangrene was setting in and 
defendant was being comforted by hypodermics; 
that the police officers let the defendant lay in a 
ward in the hospital two days without medical 
attention and until defendant secured a private 
physician, who put defendant in a private room, 
where x-rays were made of his legs which showed 
their condition; that after asking the police officers 
day after day what had happened to Miss Jen¬ 
nings, where she was and why they did not let 
her go, the police said to the defendant: ‘When 
you make the statement, we will let her go,’ and 
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then it was that the police broug:ht Miss Jennings 
to defendant’s room in the hospital under custody 
of an agent of the Women’s Bureau of the Police 
Department; Miss Jennings started to cry and 
defendant said: ‘I have done my best to get you 
out of this; I have tried to get you out on bond, 
but I cannot do it,’ and the police officers then said 
to defendant: ‘All right, O’Brien, if you will make 
a statement now, we will turn this girl loose’; and 
that then it was and for that last reason only that 
defendant made the statement.” (R. 13-14.) 

The court then ruled that if the motion to exclude 
the statement was granted “that w’ould end the case; 
that if it should not be granted, the testimony would 
have to be retaken in the presence of the .jury; there¬ 
fore, it might as vrell be taken in the presence of the 
jury in the first place” (R. 14). 

Defendant excepted on the ground that the law re¬ 
quired the court to consider the said facts out of the 
presence of the jury and determine the admissibility 
of defendant’s statement on the question of it being 
voluntary (R. 14). 

The court recalled the jury and over the objection 
and exception of defendant that the statement was 
involuntary, permitted the witness to state what de¬ 
fendant had told him on July 23,1936 (R. 14). At the 
conclusion of the witness’ testimony counsel moved to 
strike the same on the ground that the statement -was 
involuntary, but the motion was overruled and defend¬ 
ant excepted (R. 14). 

The vdtnesses Thompson and Richards (the stenog¬ 
rapher who took down in shorthand notes all that de¬ 
fendant said concerning the shooting), were present 
w’hen the defendant made the statement to Cox on 
July 23, 1936 (R. 14, 20). When each vras called by 
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the government, defendant made the same motion as 
to the exclusion of the jury, etc., made the same objec¬ 
tion and exception as to the admissibility of the de¬ 
fendant’s statement as made during the testimony of 
the witness Cox. At the conclusion of the testimony 
of each, the defendant moved the court to strike the 
same on the identical grounds urged for the striking 
of the testimony of the witness Cox (R. 14, 20, 21). 

During the testimony of the witness Richards, evi¬ 
dence was admitted proving that the defendant was 
guilty of offenses other than that charged in the indict¬ 
ment and defendant moved the court to withdraw a 
juror and continue the case, but the motions were denied 
and defendant excepted (R. 15, 17, 18, 19). The court 
did not even caution the jury concerning that evidence 
(R. 22). 

Before sentence was imposed, defendant moved the 
court to impose sentence under the federal statute 
(Tit. 18, U. S. C. 231, which, with the other statutes 
here mentioned is set forth under “Argument, HI”), 
rather than the local statute (Sec. 858, D. C. Code, 
1924; Tit. 6, Sec. 131, D. C. Code, 1929) (R. 22). The 
federal statute provides a maximum penalty of only 
five years, while the local statute provides for a maxi¬ 
mum of ten years and a minimum of two years. Under 
the Indeterminate Sentence Act, the court could not 
have imposed a minimum sentence exceeding one year 
had the defendant been sentenced under the federal 
statute. We contend that the federal statute is a gen¬ 
eral statute stating what the punishment for perjury 
shall be in all courts of the United States and that im¬ 
position of more than one year minimum sentence upon 
the defendant was a denial to him of the equal protec¬ 
tion of the laws to which he was entitled. 
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ASSIGNMENTS OF ERROR 

The court erred: 

1. In refusing to exclude the jury and hear testimony 
concerning the voluntary character of the statement 
of defendant of July 23,1936. 

2. In admitting said statement in evidence. 

3. In refusing to strike the testimony of the wit¬ 
nesses Cox, Richards and Thompson respecting said 
statement. 

4. In admitting evidence of separate and distinct 
offenses other than that charged in the indictment. 

5. In sentencing the defendant. 


ARGUMENT 

I 

Admissibility of Statement of July 23, 1936 

We first assign as error the admission in evidence 
of the statement of the defendant to Lieutenant Cox 
on July 23, 1936. That is the statement which the 
indictment charges the defendant with forgetting or 
denying. As heretofore pointed out, in order to con¬ 
vict the defendant, it was necessary to prove that the 
defendant either (1) did remember that portion of the 
statement set forth in the indictment, or (2) did say, 
in that statement, those things which the indictment 
charges the defendant with denying. 

We allege error on the ground that such statement 
of July 23,1936, was improperly induced by the police 
and hence was involuntary. 
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The position of the government in the lower court 
was that the statement of July 23, 1936, was a state¬ 
ment of a witness of a crime and was admissible whether 
or not it was voluntary or involuntary; that, because 
the present defendant was not a defendant at the time 
he made the statement, he could not claim the privi¬ 
leges and protection of the Fifth Amendment, which 
provides: 

“No person • • • shall be compelled in any 

criminal case to be a witness against himself.” 


The defendant contended and now contends that, 
although the defendant may have been no more than 
a witness at the time he gave the statement of July 
23, 1936, such statement was inadmissible against him 
in this prosecution if it could be shown to be involuntary. 

If our contention were not true, an unscrupulous 
police officer could force a witness to a crime to make an 
untrue statement of what occurred and then compel 
him to testify to that falsehood at the trial of the case 
by threat of a charge of perjury if the witness told he 
truth. 

(a) Does the Fifth Amendment Apply to a Witness 

in a Criminal Case? 

The early English courts first recognized the efficacy 
and justice of excluding statements wrongfully ob¬ 
tained from prisoners, and it was because of that rule 
as well as the intimate knowledge of the colonists as 
to the cruelties practiced and the resultant unreliability 
of such evidence that there was written in the Fifth 
Amendment of the Constitution of the United Stated 
the provision that: 


“No person • • • shall be compelled in any 
criminal case to be a witness against himself.” 

There have been many cases interpreting this pro¬ 
vision. However, counsel have been able to find only 
one, that, in its facts, is closely related to the case at 
bar. We find it necessary, therefore, to cull from vari¬ 
ous other opinions the interpretations given to that 
language of the Constitution. 

We submit, first, the case of Counselman vs. Hitch¬ 
cock, 142 U. S. 547. In that case, the defendant was 
under investigation by a grand jury. The Supreme 
Court held that he could not be compelled to answer 
questions which might incriminate him. But in inter¬ 
preting the Fifth Amendment to the Constitution of 
the United States, said (p. 562): 

“It is broadly contended on the part of the appel¬ 
lee (the government) that a witness is not entitled 
to plead the privilege of silence, except in a crimi¬ 
nal case against himself; but such is not the lan¬ 
guage of the Constitution. Its provision is that 
no person shall be compelled in any criminal case 
to be a witness against himself. This provision 
must have a broad construction in favor of the 
right which it was intended to secure. • • • 

“It is impossible that the meaning of the consti¬ 
tutional provision can only be, that a person shall 
not be compelled to be a witness against himself. 
It would doubtless cover such cases; but it is not 
limited to them. * * *” 

At p. 573 of the opinion, the court quoted the follow¬ 
ing language used in Emery’s case, 107 Mass. 172, 
wherein the Massachusetts court was speaking of the 
provision of the bill of rights of Massachusetts, in all 
respects similar to our Fifth Amendment: 
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tt m * m narrowest construction, this pro¬ 

vision extends to all investigations of an inquisi¬ 
torial nature, instituted for the purpose of dis¬ 
covering crime, or the perpetrators of crime, by 
putting suspected parties upon their examination 
in respect thereto, in any manner, although not in 
the course of any pending prosecution. But it is 
not even thus limited. The principle applies 
equally to any compulsory disclosure of his guilt 
by the offender himself, whether sought directly 
as the object of the inquiry, or indirectly and inci¬ 
dentally for the purpose of establishing facts in¬ 
volved in an issue between other parties. If the 
disclosure thus made would be capable of being 
used against himself as a confession of crime, or 
an admission of facts tending to prove the com¬ 
mission of an offense by himself, in any prosecu¬ 
tion then pending, or that might be brought against 
him therefor, such disclosure would be an accusa¬ 
tion of himself, within the meaning of the consti¬ 
tutional provision.” 

At page 575 of the opinion we find the following 
language: 

urn m m reasou upon which the rule is 

founded, and the terms in which it is expressed, 
forbid that it should be limited to confessions of 
guilt, or statements which may be proved in sub¬ 
sequent prosecutions, as admissions of facts sought 
to be established therein.” 

See also: U. S. vs. Kimball (C. C.), 117 F. 156, 160. 

All of the cases touching upon our contentions cite 
and depend upon the Counselman case. 

In Claborn vs. State, 115 Ark. 387, 390 et sep., 171 
S. W. 862, the court sustained a demurrer to an indict¬ 
ment which charged perjury, because it appeared from 
the indictment that when the defendant was called as 
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a witness before the grand juiy considering a charge 
against him, he there committed the perjury, yet, there 
was no allegation in the indictment “that the accused 
voluntarily appeared before the grand jury.” (Italics 
supplied.) 

Our contention as to the effect of the words in the 
Counselman case, supra, was thei'e considered and they 
were given the interpretation counsel here place upon 
them. 

The case of State vs. Thornton, 245 Mo. 4.36 (1.50 
S. W. 1048), is, we find, the closest in ])oint. There, 
the defendant was indicted for perjury. It was proved 
that the defendant, when called as a witness before the 
grand jury to testify against and concerning another 
man, denied that he had bought liquor from that man. 
It then appeared that the grand jury recalled the de¬ 
fendant, as a witness, and after being subjected to 
duress, the defendant contradicted himself and admit¬ 
ted buying the liquor from that man. At his trial for 
perjury, the defendant objected to the admissibility of 
the latter statement on the ground that it was involun¬ 
tary'. In reversing, because of the admission of the in¬ 
voluntary statement, the court relied upon the Counsel- 
man case, supra, among others. We quote from p. 441: 

“The facts in the case at bar are a little different 
from any case to which our attention has been 
called. Here, the grand jury, in obtaining the 
second statement made by defendant, and which 
he claims was erroneously admitted in evidence, 
was apparently not seeking evidence against the 
defendant, but merely investigating a charge of 
illegal sales of intoxicating liquors against another 
party, to wit, R. I. Woodward.” 
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And at p. 442: 

“The spirit of the law is that an involuntary con¬ 
fession of guilt is not admissible against the party 
making the same when he is placed on trial for the 
crime to which such confession relates.” 

We find other federal cases touching upon our prop¬ 
osition and call them to the attention of the court to 
show the view that has always been taken as to the 
meaning and effect of the words of the Fifth Amend¬ 
ment. 

In McCarthy vs. Arndstein, 266 U. S. 34, the court 
had before it the question of the right of a witness in 
a bankruptcy proceeding to claim this privilege in the 
Fifth Amendment. The court said, p. 40: 

(( * • • privilege is not ordinarily depend¬ 
ent upon the nature of the proceeding in which the 
testimony is sought or is to be used. It applies 
alike to civil and criminal proceedings, wherever 
the answer might tend to subject to criminal re¬ 
sponsibility him who gives it. The privilege pro¬ 
tects a mere witness as fully as it does one who 
is also a jjarty defendant. * • • Counselman vs. 
Hitchcock, 142 U. S. 547, 563-4.” 

In Newgold vs. American Electric Nov. & Manufac¬ 
turing Co. (D. C.), 108 F. 341, an action was filed to 
enforce a penalty as provided in the Revised Statutos. 
The court held that the Counselman case, supra, for¬ 
bade the introduction in evidence of certain testimony 
given by the defendant in a prior equity suit although 
such suit was “for another purpose and on a different 
issue.” 

In Caiinan vs. U. S. (C. C. A. 5), 19 F. (2) 823, it 
appears that the defendant was required to answer a 
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questionnaire submitted to him by the Federal Trade 
Commission. At the time of submitting the documents 
to the defendant, he was advised that a failure or re¬ 
fusal to answer would be met with prosecution. After 
the defendant answered, he was indicted for using the 
mails to defraud. Upon his trial for the latter offense, 
the questionnaire was offered in evidence against him. 
The defendant objected because the answers he had 
given were involuntary and because the statute pro¬ 
vided that anyone who answ’ered such a questionnaire 
would be inunune from prosecution. The court, in hold¬ 
ing the documents to be inadmissible (p. 824) said: 

“ • * • The question whether these documentary 
confessions were voluntary is not influenced by the 
immunity provisions of the statute, but is to be 
determined by the ordinary rule of evidence appli¬ 
cable to confessions in criminal cases. • • • 

“No confession induced by official threat of pros¬ 
ecution is voluntary. There is no room for doubt 
that defendant’s compliance with the Commission’s 
demands was induced by the threat and fear of 
prosecution.” 

In Safarik vs. U. S. (C. C. A. 8), 62 F. (2d) 892, 897, 
the court held that where a motion to suppress evidence 
illegally seized \vas sustained, the affidavits in support 
thereof, which “were tantamount to a confession of 
guilt,” could not be admitted in evidence to prove a 
charge of conspiracy. To hold otherwise, the court 
said, “would render the constitutional guaranties” (of 
the Fourth and Fifth Amendments) “sonorous but 
empty phrases.” These guaranties were held to “pro¬ 
tect all persons, including the accused, suspected, and 
jmiltv, as well as the innocent, and should be liberally 
construed in favor of the individual. (Citing cases.) ” 
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Now, if such evidence was inadmissible in that case, 
our contention is sound, because the affidavits were 
freely given for the use of an investigation other than 
the actual criminal trial of the defendant. We submit 
that the situations are analogous. 

Thus we see that in the federal courts, the rights of 
a defendant are always jealously guarded when it ap¬ 
pears that the defendant has been compelled to give 
evidence against himself, and this is true, whether, at 
the time he gave such evidence, the defendant was a wit¬ 
ness, or a defendant. 

We call to the attention of the court, the case of 
Tuttle vs. P., 33 Colo. 243, 254-5 (79 P. 10.39), wherein 
the court stated the reason for the rule we here press. 
In reversing the case because of admission in evidence 
of the testimony the defendant gave at the inquest, the 
court said: 

“ * * * Officials engaged in ferreting out crime 
could refrain from arresting or taking into cus¬ 
tody those suspected of its commission, and under 
the guise of bringing before a coroner’s jury, as 
witnesses, persons who would be afraid to assert 
their constitutional rights, secure from their own 
lips^ testimony which could afterwards be used 
against them.^ This, though an indirect way of 
seeking to avoid the constitutional provision, would 
as directly deprive persons of its protection as 
though they had been required to give testimony 
against themselves after arrest.” 

• •••••• 

“Crimes should be punished. Officials are to be 
commended for taking prompt steps to apprehend 
criminals, but whatever may be the opinion of a 
community with respect to the guilt of those accused 
of crime, or however convincing the testimony may 
be against them, their rights guaranteed by the 
constitution must be respected.” 
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We call to the attention of the court the case of In re 
Tahbell, 46 Cal. App. 755 (189 P. 804), because the rea¬ 
son for the rule as stated in McCarthy vs. Arndstein, 
supra, is clearly set forth. The court, in speaking of 
the provision of the Fourth and Fifth Amendment, said 
(p. 758): 

“According to one of the oldest maxims of the 
common law, nemo tenetur seipsum accusare, any 
person, whether a party or a stranger to the litiga¬ 
tion, either in a civil action or a criminal prose¬ 
cution, may, if he sees fit, refuse to answer any 
question the answer to which, if true, will render 
him punishable for crime, or which, if true, may 
tend to establish a public offense, with which he 
might be charged. (Rapalje on Witnesses, Sec. 
261.) This principle of the common law doubtless 
had its birth in the abhorrence with which confes¬ 
sions coerced by inquisitional torture were re¬ 
garded alike in England and America. (8 R. C. L. 
78.) Its soundness has seldom been questioned. 
And today it stands among the guaranties of per¬ 
sonal liberty and security in all the constitutions, 
both of England and America.” 

If the reason for the rule thus stated be at all logical, 
then certainly the defendant’s contention here is sound. 

In Mathis vs. St., 84 Tex. Cr. 514,516 (209 S. W. 150), 
the court held that the testimony of a defendant, given 
by him in a divorce trial, could not be used against him 
in a trial of an adultery charge, because the testimony 
in the civil trial was involuntary. 

(b) Do the Facts as Presented Make the Statement 

Involuntary? 

We come now to the question of whether or not the 
defendant’s statement to Lieutenant Cox on July 23, 
1936, was involuntary. 
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From the case of Wan vs. United States, 266 U. S. 
1, 14, we quote: 

“ * * * In the federal courts, the requisite of 
voluntariness is not satisfied by establishing merely 
that the confession was not induced by a promise 
or a threat. A confession is voluntary in law if, 
and only if, it was, in fact, voluntarily made. A 
confession may have been given voluntarily, al¬ 
though it was made to police officers, while in cus¬ 
tody, and in answer to an examination conducted 
by them. But confession obtained by compulsion 
must be excluded whatever may have been the char¬ 
acter of the compulsion, and whether the compul¬ 
sion was applied in a judicial proceeding or other¬ 
wise. ’ ’ 

Bearing in mind that in the Wan case the defendant 
was ill and suffering pain at the time compulsion was 
exercised, we submit that the circumstances of the case 
at bar are certainly analogous. 

That the statement of this defendant to Lieutenant 
Cox on July 23, 1936, was not voluntary is settled by 
Perrygo vs. U. S., 55 App. D. C. 80. In that case, the 
defendant, a youth of seventeen years of age, of low 
mentality, had persisted in his denial of guilt for more 
than one hour and one-half while surrounded by four 
or five police officers. 

Perrygo did not admit his guilt of murder until the 
girl to whom he was engaged to be married was brought 
into the room where he was being questioned. What 
happened when the girl was brought in was contra¬ 
dicted. One story was that the defendant was told he 
might as well tell a straight story about the affair, as 
it probably would be best for him. The other story was 
that that did not happen. In holding the statement to 
be involuntary, the court said (p. 83): 



“ • • • "WTiether Inspector Grant used the words 
(of inducement) attributed to him by Office Con¬ 
nors is immaterial. The circumstances were such 
that it was quite unnecessary for the Inspector to 
say anything. The intended and undoubted im¬ 
pression upon the mind of the defendant when he 
thus was dramaticallv confronted with the girl 
cannot be better expressed than in the words at¬ 
tributed to Grant, namely ‘Now this girl is here; 
you might as well tell the straight story about the 
affair; it is probably best for you in the end.’ 

* ‘ Articulation was unnecessary since the circum¬ 
stances spoke louder than words.’’ (Italics sup¬ 
plied.” 

In the case at bar, Inspector Thompson, in answer 
to an inquiry by defendant, said “that he would do the 
fair thing” about Miss Jennings (R. 20). 


(c) Should the Jury Have Been Excluded? 

Of course, if such contentions as we have made be 
correct, the court undoubtedly committed error in re¬ 
fusing to exclude the jury and take testimony in order 
to determine the admissibility of that statement. Wan 
vs. United States, 266 U. S. 1, 16; Periygo vs. U. S., 
55 App. D. C. 80, 83. 


n 

Proof of Separate and Distinct Offenses 

We next assign error because of admission in evi¬ 
dence of proof of separate and distinct offenses other 
than that charged in the indictment. It cannot be de¬ 
nied that evidence of dealing in contraband liquor and 
other offenses connected therewith was admitted by 
the trial court. The testimony of the witness Richards 
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conclusively proving such offenses was allowed to go 
to the jury without even a warning or admonition from 
the court. 

Richards was permitted to testify that in the state¬ 
ment of the defendant of July 23,1936, (the one charged 
in the indictment) the defendant said that he, defendant, 

(1) “had a customer in the Bottom he was serving 
liquor and Montgomery caused me some trouble’’ and 

(2) that Montgomery and defendant were in the same 
business and Montgomery had “cut the price on de¬ 
fendant 75 cents a can,” and (3) that questions were 
asked the defendant about “knocking off” an automo¬ 
bile “with 20 cases on it,” and (4) that the police 
“propositioned” a customer of defendant to let the 
police know when defendant and Carpenter “were 
bringing liquor in there,” and (5) defendant said that 
by “propositioned” he meant that the police would let 
him work if he would “turn in someone else” because 
if defendant “tried to sell a hundred boxes of whiskey 
a day” he “would have to pay someone to get away 
with it.” 

Defendant’s counsel moved the court to withdraw 
a juror and continue the case because of such testimony 
on the ground that proof of separate and distinct of¬ 
fenses other than alleged in the indictment had been 
admitted. However every such motion was overruled 
and defendant excepted. 

As the closest case in point, we submit the case of 
P. vs. Barbuti, 202 N. Y. S. 126 (207 App. Div. 285). 
There, the defendant was indicted for perjury alleged 
to have been committed when the defendant was called 
as a witness in the criminal trial of one Plant, who 
had been indicted for receiving stolen property. In 
order to prove the materiality of defendant’s testi- 
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mony when he testified at the trial of Plant, it became 
necessary for the state to prove a certain conversation 
in which the defendant took part. In reversing the case 
because of proof of a separate and distinct offense 
other than that charged in the indictment, the court 
said, (p. 131): 

“Hoffman” (a state witness) “testified that, 
when O’Neill had a Buick car which the defendant 
let him have, the defendant called him to one side 
and said: 

“ ‘Listen, Hoffman, this is a stolen car. I got it 
from Jersey. I had it eighteen months. I think 
it is 0. K. by now. You won’t have to worry about 
it.’ 

‘ ‘ The defendant duly moved to strike this testi¬ 
mony out, and, when the motion was denied, ex¬ 
cepted. This was undoubtedly erroneous. It 
proved an entirelv separate and distinct crime. 
P. vs. Sharp, 107 ISL Y. 458,14 N. E. 319,1 A. S. R. 
851; Copperman vs. P., 56 N. Y. 593; P. vs. !Moli- 
neux, 168 N. Y. 291, 61 N. E. 286, 62 L. R. A. 193.” 


In our own court there have been several reversals 
because of the admission of testimony of such charac¬ 
ter. We cite: 

Billings vs. United States, 42 App. D. C. 413; 
Ambrose vs. United States, 45 App. D. C. 112; 
Ellis vs. District of Columbia, 45 App. D. C. 384; 
Hatchet vs. United States, 54 App. D. C. 43; 
Robinson vs. United States, 57 App. D. C. 143; 
(18 F. (2) 185); 

Laughlin vs. United States, 67 App. D. C. 355; 
(92 F. (2) 504). 


In the Robinson case, supra, the defendant was in¬ 
dicted for robbery committed in a house of prostitution. 
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The trial court permitted a witness to testify that for 
six months she had been bringing men to defendant’s 
house and dividing money received with defendant. 
Counsel for defendant thereupon moved the court to 
withdraw a juror and continue the case because of proof 
of a separate and distinct oifense. Such motion was 
denied and exception noted. The trial court sought to 
limit the effect of such evidence by instructing the jury 
that it (p. 144) “was not to be considered by the jury 
in so far as being evidence to establish the guilt of the 
defendant of the crime charged in the indictment, or 
any other crime, but were merely admitted for the 
single purpose of explaining the presence of the witness 
Davis in the house of the defendant Sylvia Robinson 
at the time of the commission of the alleged offense 
charged in the indictment.” 

In reversing the case, this court, in speaking of the 
effect of such evidence, said, (p. 144): 

“ • • • That fact simply reflected upon the 
defendant’s character, which had not been put in 
issue. It did not tend to prove the crime charged 
nor to connect the defendant with it if committed; 
nor did it have any possible connection wnth the 
charge of robbery, which was then on trial. (Citing 
authorities.) 

“• • • It may be noted that the court did not 
withdraw the irrelevant testimony from the jury, 
but simply instructed them concerning its applica¬ 
tion in the case. It had, however, no lawfful appli¬ 
cation to the issue raised by the charge of robbery. ’ ’ 


To same effect: 

Steinberg vs. United States, (C. C. A. 2) 14 F. 
(2) 564, 568; 

Fish vs. United States, (C. C. A. 1) 215 F. 544, 
550, 551. 
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In P. vs. Anderson, 337 Ill. 310, 331, 169 N. E. 
243, the court held that the admission in evidence of 
that part of a confession wherein the defendant 
acknowledged prior convictions, was error. 

Ill 

The Sentence 

Our last assignment of error is that the sentence of 
the court was void and improper. The defendant was 
indicted for perjury. Sec. 858, D. C. Code, 1924 (Title 
6, Sec. 131 D. C. Code 1929) is as follows: 

“Every person who, having taken an oath or 
affirmation before a competent tribunal, officer, or 
person, in any case in which the law authorized 
such oath or affirmation to be administered, that 
he will testify, declare, depose, • • • truly 

• • • willfully and contrary to such oath or 
affirmation states • • • any material matter 
which he does not believe to be true, shall be guilty 
of perjury; and any person convicted of perjury 

• • • shall be punished by imprisonment in the 
penitentiary for not less than two nor more than 
ten years. * * * 

Title 18 U. S. C., Sec. 231, provides: 

“Whoever, having taken an oath before a compe¬ 
tent tribunal, officer, or person, in any case in which 
a law of the United States authorizes an oath to be 
administered, that he will testify, declare, depose, 
or certify truly, • • • shall willfully and con¬ 
trary to such oath state or subscribe any material 
matter which he does not believe to be true, is 
guilty of perjury, and shall be fined not more than 
$2,000 and imprisoned not more than five years.” 

Thus, it appears that a person convicted of perjury 
in any court of the United States outside of the District 
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of Columbia is subjected to a lighter penalty than a 
person convicted of the same crime in this District. 

Although the 14th Amendment to the Constitution of 
the United States expressly forbids any State to deny 
to any person within its jurisdiction the equal protec¬ 
tion of the laws, it does not follow that Congress in 
exercising its power of legislation within and for the 
District of Columbia may, therefore, deny to persons 
residing in the District the equal protection of the law. 

To the contrary, this court, on several occasions has 
held that the guarantee of equal rights does inure to 
the residents of the District. 

Curry vs. District of Columbia, 14 App. D. C. 423,439; 

Stoutenberg vs. Frazier, 16 App. D. C. 229; 

Moses vs. District of Columbia, 16 App. D. C. 428; 

Lappin vs. District of Columbia, 22 App. D. C. 
68,75. 

In the case of Green vs. Peake, 62 App. D. C. 176, 
(65 F. (2) 809) this court held that a defendant could 
not be sentenced by a judge of the police court of this 
district to a term in jail for non-payment of a fine im¬ 
posed under the National Prohibition Act; because such 
a defendant could not be so sentenced in any other fed¬ 
eral jurisdiction for a like offense. 

Certainly, the lower court is a “competent tribunal” 
within the meaning of that phrase in Title 18, U. S. C., 
Sec. 231, supra. Undoubtedly, the lower court is a 
federal court within the meaning of the Constitution 
and acts of Congress. O’Donoghue vs. U. S. 289, 
U. S. 516. 

Consequently, it follows that the defendant here 
must be given and accorded the same rights as any 
other person charged with perjury in any other federal 
court. 
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The Act to Establish a Board of Indeterminate Sen¬ 
tence and Parole for the District of Columbia. Title 
6, Section 453, D. C. Code. Supp. provides: 

“In imposing sentence on a person convicted in 
the District of Columbia of a felony, the justice or 
judge of the court imposing such sentence shall 
sentence the person for a maximum period, not 
exceeding the maximum fixed by law, and for a 
minimum period not exceeding one-fifth of the 
maximum period fixed by law * * 

The right of this defendant which has been denied 
is that of not being sentenced under the federal statute. 
Under the Indeterminate Sentence Act, supra, the de¬ 
fendant could not be given a 2-year minimum sentence 
if sentenced under the federal statute punishing per- 
jur\', because the maximum penalty thereunder is only 
five years. The minimum sentence could be no more 
than one year. 

In Sims vs. Rives, 66 App. D. C. 24 (84 F. (2) 871) 
the court held that a defendant, tried in our District 
Court, could be given an indeterminate sentence upon 
conviction of violation of a federal statute. 

We have found no cases squarely in point upon this 
question. However, aside from Green vs. Peake, supra, 
we call to the court’s attention three state cases. In 
Ex parte Falk, 42 Ohio State, 638, it was held that a 
statute providing punishment for an act malum in se 
(possession of burglar’s tools) whenever committed, 
being a law of general nature, could not be made ap¬ 
plicable only to cities of a certain size on the ground 
that the inhibited act was a greater evil in a large city 
than in other parts of the state. 

In St. vs. Fowler, 193 N. C. 290, 136 S. E. 709, it ap¬ 
pears that there were two statutes. One was a general 
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law, which provided a fine or imprisonment, or both, in 
the discretion of the court, for violation of the state 
liquor law; the second was a special law which pro¬ 
vided that in five named counties of the state a viola¬ 
tion of the same law should be punished by fine only. 
The court held that the provisions of the special law 
were invalid. 

In St., ex rel., White vs. Wyandotte County Com¬ 
missioners, 140 kan. 744, 39 S. W. (2) 286, the court 
held that a statute applicable only to certain named 
counties, which authorized the calling of a grand jury 
to be in charge of a special prosecutor whose salary 
was to be paid out of the costs assessed against defen¬ 
dants who were convicted on the indictments returned 
by that grand jury, violated the guaranties of the bill 
of rights and the due process and equal protection 
clauses of both the state and federal constitutions. 

CONCLUSION 

In the trial of this case, the defendant offered no 
defense. Hence, from a reading of the record, it would 
appear that the defendant was guilty. However, the 
record discloses that the defendant was denied that 
trial which should have been accorded him under the 
Constitution and the law of the land. The defendant 
was neither properly convicted nor sentenced. This 
case should be reversed. 

Respectfully submitted, 

John H. Burnett, 

Myron G. Ehrlich, 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

The appellant has been convicted of perjury and 
sentenced to serve not less than two years nor more 
than two years and eight months in the peniten¬ 
tiary. Section 858 D. C. Code 1924; Title 6, Section 
131, D. C. Code 1929. 

At the trial the evidence showed that on the early 
morning of July 21, 1936, the appellant was shot 
and seriously wounded as he stood in front of a 
lunch room at 210 Second Street, S. E., in Wash¬ 
ington, D. C. The shooting was perpetrated by a 
gang of men who drove to the scene in two auto¬ 
mobiles. On July 23, 1936, the appellant made to 
the police a statement which was stenographicalljr 
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recorded and in which he said that the shooting was 
the result of a ‘‘gang war" between himself and a 
faction headed by one Samuel S. Montgomery, alias 
Monty Montgomery. The appellant stated that he 
had been having trouble with Montgomery and his 
gang for some time; that the source of the trouble 
was some disagreement over the hi-jacking of a 
load of bootleg liquor or over the division of terri¬ 
tory between the Montgomery bootleg ring and 
O'Brien's gang. O’Brien further told the police 
that among the men who shot him were Montgom- 
erv and two other men named Bond and Tear, and 
that he jwsitively identified these men. 

The evidence disclosed that thereafter Mont¬ 
gomery, Bond, Tear, and certain others were tried 
for the assault upon O'Brien, and at this trial 
O’Brien was called as a Government witness. At 
this time O'Brien repudiated the statements he had 
previously made to the police, saying either that 
he did not remember having made them or that he 
had not made them. He was thereafter indicted 
for perjury, the indictment charging that he testi¬ 
fied falsely when he swore that his memory failed 
and that he had not made the specified statements 
to the police. 

On this appeal the appellant contends that the 
trial court conunitted error in admitting in evi¬ 
dence a stenographic transcript of the statement 
which the appellant made to the police on July 23 , 
1936, and that the Court erred in sentencing the 
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appellant under the District of Columbia perjury 
statute instead of the general Federal statute. 

ARGUMENT 

A 

The appellant contends that the Court should 
have excluded the jury and heard testimony con¬ 
cerning the voluntary character of his statement 
of July 23, 1936; and that this statement, being- 
in voluntarv, should not have l)een received in 
evidence. 

At the trial of 0‘Brien the Government -was 
necessarily required to prove that he did in fact 
make the statement of July 23, 1936, as charged in 
the indictment. The appellant objected to the ad¬ 
mission of evidence concerning this statement on 
the ground that the statement had been procured 
from him by the use of promises and threats. The 
appellant requested the Court to hear evidence 
upon this question in the absence of the jury. The 
Court ruled, however, that if the evidence concern¬ 
ing the statement mentioned in the indictment was 
excluded, that would necessarily end the case; that 
if the appellant’s motion to exclude this evidence 
should not be granted, the testimony would have to 
be retaken in the presence of the jury; and that 
the testimony, therefore, miglit as well be taken in 
the presence of the jury in the first instance (R. 
14). The trial thereupon i>roceeded and evidence 
concerning the statement made to the police was 
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received in the presence of the jury. There was 
no evidence whatever that any force, threat, prom¬ 
ise, inducement, or coercion of any kind was used 
by the police to obtain the statement; on the con- 
trarv, the testinionv was that the statement was 
voluntary (R. 12). The appellant did rot cross- 
examine any witness upon this point nor did he 
offer any testimony upon the matter in the presence 
of the jury. 

The Court’s i-uling in this regard was obviously 
correct, as the Court simply exercised his discre¬ 
tion to prevent a needless repetition of testimony 
first in the absence of the jury and later in their 
l)resence. The a])pellant was given every oppor¬ 
tunity to present to the jury evidence that his state¬ 
ment was involuntary (R. 13), but he refused to 
offer such evidence. 

It is customarv in the Federal courts to exclude 
the jury while the trial judge hears evidence con¬ 
cerning the voluntarv character of a confession. 

V.- w 

The only purpose of this practice is to avoid the 
possibility that the minds of the jury will be poi¬ 
soned l)y evidence concerning a confession which is 
afterwards excluded as involuntary. There was 
obviously no necessity for such procedure in this 
case for if the statement in question was excluded 
as involuntarv, the case would necessarilv have 
been taken from the jury by a directed verdict. 
As the proof developed, however, it showed that 
the statement was voluntary, so that in any event 
the statement was properly submitted to the jury. 
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In short, the defendant was in no way prejudiced 
by the procedure followed by the trial judge. Holt 
V. United States, 218 U. S. 245; Strong v. Common¬ 
wealth, 216 Ky. 98,103, 287 S. W. 235. 

It is important to note that although O’Brien’s 
statement has been considered as if it were a con¬ 
fession, it was in fact nothing of the kind. O ’Brien 
was not, a defendant but was simply a witness 
who was making a statement to assist the police 
in apprehending his assailants. Even though 
O’Brien’s statement was involuntary, therefore, it 
was his duty to testify truly with respect to it at 
the trial of Montgomery and his co-defendants. 
In other words, if the statement was involuntary, 
O’Brien should have said so by way of explanation 
or avoidance, and if instead of this he falsely testi¬ 
fied that he never made such a statement he was 
guilty of perjury even though the statement was 
involuntary. 

B 

The appellant also contends that the Government 
was erroneously permitted to prove that he was en¬ 
gaged in the bootlegging business at the time of 
the shooting. This evidence was developed when 
a Government witness read the stenographic report 
of O’Brien’s statement to the police (R. 15-20). 

The record shows that in his statement O’Brien 
discussed his connection with the bootlegging busi¬ 
ness to explain the background of the shooting and 
the motive of his assailants—the Montgomery 
gang—and to explain why he knew Montgomery 
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and his men and was able to identify them. He also 
mentioned the fact that he did not wish to prose¬ 
cute because the Montgomeiy gang were on good 
terms with the police and had attempted to assist 
the police in causing his, O’Brien’s, apprehension 
(R. 18). Under the circumstances, the entire con¬ 
tents of the statement were clearly admissible since 
they tended to show that O’Brien had in fact known 
the people whom he identified to the police and that 
he had an excellent reason to remember the things 
which he had told the police and which he after¬ 
wards swore he had forgotten. In other words, the 
statement taken as a whole had the ring of truth 
and tended to show on its face that O’Brien had 
made it and that having made it he would be likely 
to remember it. O’Brien’s connection with the 
bootlegging racket and the gangland background of 
the shooting were also competent as evidence tend¬ 
ing to shed light upon the appellant’s motive for re¬ 
pudiating his prior statements to the police. That 
the statement incidentally showed that O’Brien was 
engaged in an illegal activity did not render it in¬ 
competent. Meaufi V. United States, 62 App. D. C. 
118, 65 Fed. (2d) 206; State v. Storeij, 148 Minn. 
398, 182 N. W. 613; People v. Reitz 86 Cal. App. 
791, 261 Pac. 526. 

C 

The appellant contends that the Court errone¬ 
ously sentenced him under the District of Colum¬ 
bia perjury statute. Section 858 D. C. Code 1924, 



Title 6, Section 131, D. C. Code 1929, instead of the 
Federal perjury statute, 18 U. S. C. 231. The ap¬ 
pellant's concern over this alleged error is appar¬ 
ently induced by the more severe penalty provided 
by the local code. 

The api)ellant’s argument upon this point is 
somewhat difficult to follow. It seems clear, how¬ 
ever, that he has not been denied the equal protec¬ 
tion of the law, since Congress obviously may enact 
criminal laws specially for the Disti-ict of Colum¬ 
bia. See United States v. Mills, 11 App. D. C. 500; 
Johnson v. United States, 38 Ax)p. D. C. 347, 225 
U. S. 405. It seems unreasonable, moreover, to be¬ 
lieve that in passing the Federal perjury statute 
Congress intended to repeal Section 858 of the local 
code and all the other sections of the District Code 
which depend upon that section for their efficacy. 
See District of Columbia Code, Title 20, Section 
753; Title 5, Section 44; Title 5, Section 178; Title 
5, Section 359; Title 20, Section 695; Title 20, 
Section 172, etc. 

CONCLUSION 

In conclusion, it is respectfully submitted that 
the judgment and sentence appealed from should 
be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney. 

Roger Robb, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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